UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

______________________________ X
M C., by and through his :
parent and next friend,
MRS. C., :
Plaintiff, : MEMORANDUM DECI SI ON
: 3:97 Cv 2208 (GG
- agai nst - :
VOLUNTOWN BOARD OF EDUCATI ON, :
Def endant . :
______________________________ X

This Court's decision of July 26, 1999 was reversed in part
and remanded by the Court of Appeals. According to that
decision, "the District Court declined to consider whether either
of the placenents proposed by MC 's IEP [Individualized
Education Program for that year—the Learning Center or the ACES
Progranmwas adequate under the IDEA [Individuals with
Disabilities Education Act, 20 U S.C. 88 1400-14910]. . . . [T]he
District Court erred by skipping directly to the second step of

the Burlington test—that is, by failing to consider first whether

either of the placenents proposed in MC. 's IEP for the ninth
grade, the Learning Center or the ACES Program was adequate."

MC. ex rel Ms. C. v. Voluntown Bd. of Educ., 226 F.3d 60, 66-67

(2d CGr. 2000). The case was remanded "to determ ne whet her
either the Learning Center or the ACES Program woul d have been an
adequate placenent for [the plaintiff] in the ninth grade" al ong

with other instructions. 1d. at 67. An evidentiary hearing has



been held by this Court in conformance therewth.

THE PRI OR PROCEEDI NGS

In our earlier decision, we stated that

courts typically apply the two part test set forth in
School Committee of Burlington v. Departnment of
Educati on of Massachusetts, 471 U. S. 359, 105 S. C
1996, 85 L. Ed. 2d 385 (1985). Under this test, the
Court consi dered whether the public school's proposed
pl acenment is proper under the IDEA, and if not, whether
the parents' proposed placenent is appropriate. 471
US at 369-70, 105 S. C. at 1996; see Florence County
Sch. Dist. Four v. Carter, 510 U. S. 7, 12, 15, 114 S.
Ct. 361, 126 L. Ed. 2d 284 (1993).

MC ex rel Ms. C v. Voluntown Bd. of Educ., 56 F. Supp. 2d

243, 250 (D. Conn. 1999). W then noted that the case did not

fit squarely within the Burlington framework in that the Board

had initially agreed with the parents' proposal to continue the
plaintiff's placenment at the Rectory School (a private schoo

whi ch he had attended in the 1996-97 school year) but |ater

w thdrew its approval when the Rectory School refused to enter
into a contract with it. In light of the fact that the Board had
found the Rectory School to have been an appropriate placenent
for the 1996-97 school year (for which the Hearing O ficer
required the Board to reinburse the parents), we reviewed the

ci rcunst ances surrounding the Board' s decision to change its
position as to the 1997-98 school year. The Hearing Oficer had
determ ned that the placenent at Rectory was correct for

educati onal purposes. (H'g Oficer's Final Decision & Order, at

10, Conclusions T 14.) W therefore determ ned that we need not



begin by considering the appropriateness of the Learning Center
(also called the Learning dinic) or the ACES Program since we
found it inconsistent for the Hearing Oficer to have ordered the
Board to reinburse the parents for the tuition and tutoring costs
for the 1996-97 school year and to have found that, except for
the contract question, the Rectory School offered an appropriate
program for the 1997-98 school year, w thout finding that the
Board's last mnute alternative proposal of the Learning Cinic
or the ACES Program was inappropriate. W noted that the
plaintiff had made exceptional progress in his year at the
Rectory School.! W further held that the Board's insistence
that the Rectory School enter into a contract was not a proper
basi s for denying an appropriate placenent.?2 W held that, under
the circunmstances, the Rectory School was the appropriate

designation, citing, inter alia, Florence County School District

Four v. Carter, 510 U.S. 7 (1993). See MC, 56 F. Supp. 2d at

256-57.
The Court of Appeals disagreed wth that analysis and said
that even under Carter, the Court nust first deci de whether the

chal I enged | EP was adequate, so that the holding in Carter cones

! As noted earlier, the Hearing Oficer found that the
Rectory School had been an appropriate placenent for the 1996-97
school year. Consequently, we granted plaintiff's sumary
judgnent on that issue and that was not a matter pursued on
appeal or involved in this renmand.

2 Wiile the Second Circuit opinion nentions this holding,
it does not indicate whether it agrees wwth it or not.
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into play only if the answer to this is no. The Hearing

O ficer's decision held conclusorily that the Board had offered
an appropriate programfor the 1997-98 year but did not identify
whet her the appropriate programwas the Learning Cinic or the
ACES Program at the Norwi ch Free Acadeny ("NFA"). (H'g
Oficer's Final Decision & Oder, at 9, Conclusions § 4.) The
Hearing O ficer found, however, that there was insufficient

evi dence to determ ne whether the Learning Center offered an
appropriate program (ld. at 10, Conclusions § 12.) Indeed, the
evi dence presented both at the admnistrative hearing and in the
subsequent proceedings in this Court indicated quite clearly that
the Learning Center was not appropriate, since it served
primarily students wth serious enotional problenms. There is no
evidence that the plaintiff had such serious enotional problens.
He had a superior 1Q but suffered froma relatively mld
attention deficiency disorder.

The Court of Appeals decision directs us to give due wei ght
to the findings of the Hearing Oficer. Pertinent to this renmand
are the followng findings of the Hearing Oficer. The Norw ch
Free Acadeny ("NFA") is a conprehensive regular high school that
has an extensive special education programable to neet al npost
all student needs. It has an alternative educational program

(the ACES Progran) on canmpus with about fifty students who are



nostly enotionally handi capped.® The ACES programis extensively
staffed with high academ c expectations. (ld. at 8, Findings of
Fact § 18.) The Hearing Oficer further found that the plaintiff
was not evaluated at the Learning Cinic as to the suitability of
hi s placenent there, since the parents would not rel ease his
records.* (lLd. Findings of Fact T 19.)

The Hearing O ficer concluded that the plaintiff needed
speci al education in conformance wth the stated goals and
objectives in his Individual Education Program ("IEP"). She
noted that the problens arose when it becane apparent that the
Rectory School would not sign a contract with the Board
concerning the delivery of services pursuant to the plaintiff's
| EP. The Board then withdrew its approval of the Rectory School
as an appropriate programfor the plaintiff. (Ld. at 9,
Conclusions Y 5, 6.) She held that the Rectory School was
"Withinits rights in refusing such a contract"” although its
position was "not admrable.” (l1d. Conclusions f 3.) The

Hearing O ficer also believed that the Carter case was not an

3 It is unclear whether the Hearing Oficer treated the
plaintiff's attention deficiency disorder as being an enoti onal
handi cap.

4 At the evidentiary hearing on remand, the plaintiff's
not her differed with this conclusion on a rather technical basis,
but it is uncontested that she opposed sending her son there.
Since it was clear fromthe evidence both at the adm nistrative
hearing and at the remand evidentiary hearing that the Learning
Clinic would have been inappropriate because it offered no
mai nstream ng opportunities, we discuss it no further.
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"accurate analogy" to this case since the Board did offer an
appropriate program originally the Rectory School, and,
subsequently, the NFA. (l1d. at 10, Conclusions Y 12, 15.) The
Hearing O ficer found that the Rectory School had done such an
excellent job of educating the plaintiff in the preceding year
that he was ready, or could be included, in a mainstream program
since he was no | onger depressed. (That differed fromthe then-
existing IEP. See discussion infra.)

The final decision, therefore, as relevant to this
proceedi ng, was that the Board was not responsible for paynent
for the 1997-98 school year at the Rectory School, where the
plaintiff actually attended at his parents' cost, although it was
responsi ble for the previous 1996-97 school year's costs.
Consequently, the hearing on remand concerned itself solely with
whet her or not the parents would be reinbursed for the 1997-98
school year's tuition. (The 1997-98 school year, when the
plaintiff was in the ninth grade, was the | ast year avail abl e at
the Rectory School, since it operates only through ninth grade.)

In its decision remanding this case, the Court of Appeals
not ed t hat

[a]s for the ACES Program at the NFA, there was sone

di spute over the extent to which the programintegrates

di sabl ed children wi th non-di sabled children—a factor

that is relevant to the inquiry in light of the IDEA s

"strong preference for children with disabilities to be

educated, to the maxi num extent appropriate, together

with their non-di sabl ed peers.™

MC , 226 F.3d at 67 (citing Walczak v. Florida Union Free Sch.
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Dist., 142 F. 3d 119, 122 (2d Cr. 1998); quoting 20 U.S.C. 8§
1412(5)(A)).°

THE EVI DENTI ARY HEARI NG

At the evidentiary hearing, the assistant superintendent of
the NFA testified, as he had done at the adm nistrative hearing,
al t hough he confined his testinony nore directly to the Second
Crcuit's concerns about mainstreamng. He testified that NFA is
a high school serving a nunber of towns and has 2,300 students
fromthose towns. |Its ACES Programis in one of the nunerous
bui | di ngs on canmpus, with five classroons accommodati ng smnal
cl asses of about twelve students per class. NFA offers its
physi cal education programin two gymasia and al so offers a
vari ety of vocational classes at other |ocations across the
canpus. Regul ar education students and students in the ACES
programare integrated in the physical education and vocati onal
cl asses, and also in the | unchroom Transportation is provided
for all students and the | earning disabled are not segregated.

In terns of what services the school could have provi ded had
the plaintiff attended there for the 1997-98 school year in
guestion, a difficult problemarises. The IEP in this case
requi red twenty-nine hours of special education, which |eft
insufficient time for physical education and no tinme for

vocational education. (There are approximately thirty hours of

5 This integration of disabled students with their non-
di sabl ed peers is comonly known as "nmi nstream ng."
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cl ass schedul ed per week). NFA s assistant superintendent
testified that in order to conformwith the I EP, the Planning and
Pl acenent Team ("PPT") m ght have had to add additional hours to
the plaintiff's schedule, which mght have conflicted with
transporting himhone after school. (Transportation is each hone
town's responsibility.) However, he indicated that the PPT woul d
have attenpted to obtain a clarification fromthe Vol unt own
School Board and, if necessary, hold another planning neeting to

change the | EP.®

6 The plaintiff contends that he is entitled to judgnent in
this matter because the entire IEP was illegal fromthe start
since it did not provide sufficiently for mainstream ng the
plaintiff. He is possibly correct in this assessnent. Courts
have | ooked to a nunber of factors to indicate whether an IEP is
reasonably cal cul ated to provide a neani ngful educational benefit
under the IDEA, including, inter alia, (1) whether the programis
i ndi vi dual i zed on the basis of the student's assessnent and
performance; and (2) whether the programis admnistered in the
| east restrictive environnent. See, e.d., Cypress-Fairbanks
| ndep. Sch. Dist. v. Mchael F. ex rel. M. & Ms. Barry F., 118
F.3d 245, 253 (5th Gr. 1997). These factors are "derived from
and track the federal regulations which inplenent the IDEA." 1d.
at 253 n. 29.

At the adm nistrative hearing, the Hearing Oficer assuned
t hat changes would be made to the I1EP to nake it conformto the
statutory requirenents in that regard. The defendant's speci al
education coordinator had testified at the due process hearing
t hat al though he mght start full time in the ACES Program the
expectation was that as soon as he could handle it he would be
mai nst r eaned.

Even assum ng that the | EP was inproper ab initio, thereby
| eading to an i nproper ACES Programreconmendation for the
plaintiff, we view that issue as having been raised too late. It
was not pursued in the original proceedings in this Court and,
al though Plaintiff's counsel advised us that the issue was raised
at oral argunent with the Court of Appeals, it certainly is not a
part of what has been remanded by the Court of Appeals to this
Court.




At this point it is worth noting, fromthe evidence adduced
at the hearing, that after the plaintiff conpleted his second
year at the Rectory School (and thereby conpleted the | ast grade
it offered), he entered the tenth grade at NFA. It does not
appear that he has ever been a part of the ACES Program since,
apparently, by the tine he reached the tenth grade, as the result
of the assistance given himat the Rectory School, he had
progressed to a point where that |evel of assistance was no
| onger necessary. Indeed, his IEP for the 1998-99 school year
does not nention or consider the ACES Program and sinply
i ndi cates that he would need support in special education for
four hours a week plus two hours of case coordination. He has
apparently done well in that programand is now in his senior
year in an academ c program making himeligible for college
adm ssion. The NFA w tness acknow edged, however, that had MC.
attended NFA the year at issue, his education would have been
primarily special education in order to conply with the then-
existing IEP (unless the I EP was changed).

The plaintiff's nother, who sues in this action as his next
friend, also testified. She admtted being adanantly opposed to
sendi ng her son to the Learning Center which she considered
conpletely inappropriate. The plaintiff's nother consulted with
her advocate who was famliar wth the Learning Center and who
advi sed against her child attending it since it afforded no
mai nstream ng opportunities. She clained that she had not

9



| earned of the proposed ACES Programuntil the day of the IEP
team neeting (May 27, 1997) when the team determ ned that the
ACES program was the appropriate designation (in place of the
Rectory School), which did not allow her or her educational
consultant sufficient time to visit the ACES Program since the
school was going on sunmer recess. As noted earlier, in the
1998- 99 school year, which is not involved in this case, the
def endant did not propose sending the plaintiff to the ACES
Program but nerely to the NFA to which plaintiff's nother
apparently did not object. She was quite famliar wth the NFA
si nce her daughter had been attending it for a couple of years at
that tinme, although not in the ACES Program

CONCLUSI ON

We are asked on this remand to determ ne whether the
Learning Center or the ACES Program woul d have been an adequate
pl acenent for MC in the ninth grade. As we have stated
earlier, the Learning Center woul d not have been appropriate. It
is nmore difficult to evaluate the ACES Program because, by the
time he had conpleted his second year at the Rectory School, the
ACES Program woul d have provi ded nore assistance than he then
requi red. However, considering where he was at the end of the
ei ghth grade and giving "due weight" to the findings of the
Hearing O ficer that the ACES Program woul d have been appropriate

for the ninth grade, we nust conclude, within the interpretation
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of the law set down in the Second Circuit opinion (wth which we
do not agree in light of the unusual facts of this case outlined
above), that the proposal for placenent at the ACES Program woul d
have been adequate, although clearly not as desirable as the
Rectory School in light of the fact that the plaintiff was

al ready at that school and had done well there.’

Under these circunstances, we reluctantly find for the
defendant and direct the Cerk to enter judgnment on the renmand
accordingly. That neans that the $4,200 for the services of Dr.
Gardner are elimnated and the costs of tuition at the Rectory
School for the second school year (1997-98) in the anount of
$14,825 are not a part of the judgnent. 1In the other respects,
not a part of the reversal and remand, this Court's original
j udgnent stands, which is to say, attorney's fees in the anount
of $35,081.65. W are not awarding any additional fees for the

time spent on appeal or on this remand, but we do not prohibit an

! It is undisputed that the placenent need not be the
best, but nerely an adequate one in order to satisfy the
requi renents of the IDEA. See \Walczak, 142 F.3d at 129 (citing
Hendri ck Hudson Central Sch. Dist. Bd. of Educ. v. Row ey, 458
U S 176, 206-07 (1982)).
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application for additional fees if plaintiff w shes to nake one.
The defendant will of course be allowed to oppose that
appl i cation.

SO ORDERED.

Dat ed: Cctober 30, 2000
Wat er bury, CT /sl
Gerard L. Coettel
U S. D J.
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